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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 

AGENDA 
 

21st Meeting, 2019 (Session 5) 
 

Tuesday 18 June 2019 
 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 4 in private. 
 
2. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

Electricity (Applications for Consent and Variation of Consent) (Fees) 
(Scotland) Regulations 2019 (2019/176) 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal— 

 
The Insolvency (Amendment) (EU Exit) (NO. 2) Regulations 2019 
 

4. Work programme: The Committee will consider its work programme. 
 
5. Construction and Scotland’s Economy (in private): The Committee will 

consider a draft report. 
 
6. Scottish National Investment Bank Bill (in private): The Committee will 

consider a draft Stage 1 report. 
 
 

Alison Walker 
Clerk to the Economy, Energy and Fair Work Committee 

Room T3.40 The Scottish Parliament Edinburgh 
Tel: 0131 348 5207 

Email: Alison.Walker@parliament.scot 
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Economy, Energy and Fair Work Committee 

21st Meeting, 2019 (Session 5), Tuesday, 18 June 2019 

EU (Withdrawal) Act 2018 

Consideration of UK statutory instrument proposal 

1. The UK and Scottish Governments have agreed that it is appropriate that 
some Brexit issues within the devolved competence of the Scottish Parliament 
are dealt with by statutory instruments (SIs) laid at Westminster. A process 
has been developed to allow Scottish Ministers to ask for approval from the 
Scottish Parliament for their consent to such an approach. The approval 
process is set out in a protocol designed to aid parliamentary scrutiny. 
 

2. The Economy, Energy and Fair Work Committee is being asked to scrutinise 
the proposal for the Insolvency (Amendment) (EU Exit) (NO. 2) Regulations 
2019 under this process. The notification is attached at annexe A. 

3. Note that the text of the SI is not available. The Committee is being asked to 
consider consent on the basis of a proposal to legislate rather than the 
legislation itself. 

4. To summarise very broadly, the process allows the Scottish Government to 
allocate proposals for statutory instruments to one of three categories, based 
on their likely policy implications. The categories are: 

 Category A – for technical SIs, or proposals with minimum policy choice or 
only one obvious policy solution.  

 Category B – for proposals with more significant policy implications – for 
example, with financial or criminal law implications.  

5. Category C – for proposals where it is expected that the Scottish Parliament 
will want to see the actual text of the SI (so a procedure for joint consideration 
with the UK Parliament would be instigated). 

6. The Scottish Government has indicated that this proposal falls under category 
A. 

Insolvency (Amendment) (EU Exit) (NO. 2) Regulations 2019 

7. In October 2018, the Committee considered a proposal for consent for the UK 
Parliament to legislate in relation to the Insolvency (Amendment) (EU Exit) 
Regulations 2019. The Committee agreed to the proposal. This SI would 
amend UK insolvency law to deal with the consequences of a no deal Brexit. 

8. The proposed Regulations intend to amend the Insolvency (Amendment) (EU 
Exit) Regulations 2019 as follows: 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
https://parliament.scot/S5_EconomyJobsFairWork/Inquiries/Insolvency(EU_Exit)(No.2)Regs2019.pdf
https://parliament.scot/S5_EconomyJobsFairWork/Inquiries/Insolvency(EU_Exit)(No.2)Regs2019.pdf
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 adjust or remove some provisions which relate to previous Scottish 
insolvency legislation (which has been repealed or revoked as part of the 
reform process), because the provisions require to be corrected in the 
event of a no deal Brexit; 

 adjust the 2018 Scottish insolvency rules to deal with the consequences 
of a no-deal Brexit; and 

 remove insolvency register sharing requirements from UK law in the event 
of a no deal Brexit. 

 

Timescales 

9. Under the protocol, the Scottish Parliament will normally have a maximum of 
28 days in which to consider the notification (the notification dates are set out 
above). The Committee is due to respond to the Scottish Government by 28 
June. 

Reporting 

10. The lead Committee is under no obligation to use the full 28-day period 
outlined above, and can simply to write to the Scottish Government at an early 
stage to confirm that it is content with the Scottish Ministers’ proposal to 
consent to the proposals being included in a UK SI.  

11. Alternatively, the Committee can produce a report. Details of matters that 
could be covered in any report and the process following a report are set out 
in a protocol. 

12. The Committee is invited to consider the notification set out in the 
annexe and to decide whether it is content for these issues to be dealt 
with by statutory instrument laid at Westminster.  

13. If the Committee is content, the Convener will write to the Minister for 
Business, Fair Work and Skills to notify him of the Committee’s 
decision. 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Insolvency (Amendment) (EU Exit) (No. 2) Regulations 2019 (“the 
Amending Regulations”) 
 
Brief explanation of law that the proposals amend 
 
The Insolvency (Amendment) (EU Exit) Regulations 2019 (S.I. 2019/146) (“the 
Principal Regulations”) were made in the UK Parliament in January 2019. These 
amended the EU Regulation 2015/848 (“the EU Regulation”) as it would apply in 
domestic law after Exit Day.  
 
The EU Regulation deals with cross-border cooperation and coordination of 
insolvency proceedings for businesses and individuals with operations/assets in 
more than one member state, and provides a framework for determining where 
applications for insolvency proceedings can be made; the applicable law; and the 
interaction between insolvency proceedings in different member states. 
 
Once the UK is no longer a member State of the EU, insolvency proceedings 
commenced in the UK will no longer have automatic recognition in EU member 
states under the EU Regulation, and it will not be possible for the UK to continue the 
current cross-border system on its own.  
 
The purpose of the Principal Regulations (together with the Insolvency (EU Exit) 
(Scotland) (Amendment) Regulations 2019 (S.S.I. 2019/94) which dealt with other 
devolved aspects of insolvency) was to facilitate the UK maintaining a modified 
version of the EU Regulation’s rules for opening insolvency proceedings, that would 
sit alongside the UK’s own domestic rules. This would allow UK courts to continue to 
open insolvency proceedings where an EU individual or company has an 
establishment in the UK.  The other provisions in the EU Regulation would be 
repealed. 
 
The Principal Regulations also corrected various deficiencies across UK insolvency 
legislation where such legislation reflected the provisions of the EU Regulation which 
were being repealed or amended.  The Amending Regulations deal with remaining 
issues following the significant exercise undertaken to modernise the Scottish 
corporate insolvency rules which came into force on 6 April 2019.  
 
The Amending Regulations: 
 

1. Amend the Principal Regulations to remove references to sections of the 
Insolvency Act 1986 (“the Act”) relative to Scotland, which have now been 
amended by the Small Business, Enterprise and Employment Act 2015 (“the 
SBEEA”); 
 

2. Amend the Principal Regulations to remove references to the Insolvency 
(Scotland) Rules 1986 (“the 1986 Rules”), which have now been revoked;  
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3. Address various deficiencies in the following insolvency legislation where 
such legislation reflects provisions of the EU Regulation repealed or amended 
by the Regulations:- 

 the Insolvency (Scotland) (Receivership and Winding up) Rules 2018 (a 
Scottish Statutory Instrument);  

 the Insolvency (Scotland) (Company Voluntary Arrangements and 
Administration) Rules 2018 (a UK Statutory Instrument) – this aspect is 
reserved and not covered by this notification; and  

 
4. Amend the Principal Regulations to add Article 25 of the EU Regulation to the 

Articles which are to be omitted from the retained direct EU legislation in the 
shape of the EU Regulation; and 

 
Summary of the proposals and how these correct deficiencies 
 
On 6 April 2019, the Insolvency (Scotland) (Receivership and Winding up) Rules 
2018 and the Insolvency (Scotland) (Company Voluntary Arrangements and 
Administration) Rules 2018 (both referred to as “the 2018 Rules”) came into force. 
On this date, the 1986 Rules were revoked. 
The SBEEA was enacted in March 2015. However, certain sections of the SBEEA 
dealing with insolvency had different commencement dates for England & Wales and 
Scotland due to devolution. This created disparities in certain provisions of the Act 
between the different jurisdictions. The Principal Regulations therefore included 
provisions amending provisions of the Act which applied to Scotland only. On the 
2018 Rules coming into force, certain provisions of the SBEEA were commenced for 
Scotland by S.I. 2019/816, which brought the relevant sections of the Act in line with 
the equivalent English & Welsh provisions. As a result, provisions of the Principal 
Regulations are no longer required and the Amending Regulations would remove 
these.   
 
The Principal Regulations also included provisions correcting deficiencies in the 
1986 Rules resulting from the repeal or amendment to parts the EU Regulations. As 
the 1986 Rules have now been revoked the provisions included in the Principal 
Regulations are no longer necessary and the Amending Regulations would remove 
these. 
 
As the 2018 Rules were laid prior to the initial expected date for exiting the EU, it is 
necessary for them to contain provisions applying the EU Regulation to ensure that 
cross-border cooperation and coordination of insolvency were maintained whilst the 
UK remained a member of the EU and to amend them once they were in force.  
 
On leaving the EU without a deal retaining references to the EU Regulations would 
result in deficiencies within the 2018 Rules. The Amending Regulations would rectify 
these deficiencies, in the same way as was done for the 1986 Rules by the Principal 
Regulations. 
 
Article 25 of the EU Regulation covering the interconnection of insolvency registers 
comes into force on 26 June 2019. This provision would not have been brought 
across into retained EU law had EU exit occurred before that date, but as a 
consequence of the time elapsed, this Article would also be repealed on exiting the 
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EU without a deal. The Amending Regulations therefore amend the Principal 
Regulations to add Article 25 to those other Articles which will be omitted. 
 
An explanation of why the change is considered necessary 
 
On exiting the European Union without a deal being agreed the cross-border 
insolvency procedures would no longer be available. Therefore there would be no 
formal cooperation mechanisms between UK insolvency practitioners and their 
counterparts in other EU countries. This could impact on securing and the recovery 
of overseas assets for the benefit of the creditors.  AiB considers that this would not 
be desirable, particularly for existing and ongoing insolvency cases. 
 
The Scottish Government and the Insolvency Service share a common view that 
there are significant benefits in retaining cross-border insolvency recognition and 
cooperation where possible. 
 
Scottish Government categorisation of significance of proposals 
 
The Scottish Government considers that the proposals should be classified as 
Category A – the lowest level of scrutiny as they are minor and technical in nature. 
 
Impact on devolved areas 
 
The EU Regulation in relation to the 1986 Rules and the 2018 Rules spans a mix of 
reserved and devolved matters.  The arrangements for corporate insolvency are very 
complex (in devolution terms) - with certain areas devolved, some fully reserved and 
other measures spanning devolved and reserved competence. In particular, winding 
up in Scotland spans mixed competency with (broadly) general legal effect being 
reserved and the process being devolved.  Article 25 of the EU regulation on the 
insolvency register impacts on personal insolvency too, but as part of the common 
framework of rules on cross-border insolvency.   
 
Summary of stakeholder engagement/consultation 
 
The main stakeholders are Insolvency Practitioners and in particular their 
Recognised Professional Bodies.  ICAS and R3, the trade association for the 
insolvency, restructuring, advisory and turnaround professionals have previously 
indicated support for amending legislation covering corporate insolvency matters to 
be covered, insofar as possible, in a single instrument laid in the UK Parliament.   
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
When the EU rules on cross-border corporate insolvency were first implemented in 
2003 it was done entirely on a cross-UK basis, including personal insolvency, in 
recognition of the difficulties in proceeding otherwise.  Similar provision for cross-
border insolvency cases was made on that basis in 2006 under the Insolvency Act 
2000 with a Legislative Consent Motion in the Scottish Parliament and also in the 
implementation of legislative changes in June 2017 related to the commencement of 
aspects of the EU Regulation (utilising section 57(1) of the Scotland Act 1998).  
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When the exercise was carried out in 2018 to amend legislation to prepare for the 
eventuality of exiting the EU without a deal, those areas of corporate insolvency 
which spanned reserved and devolved aspects were included within the Principal 
Regulations (a UK statutory instrument). As personal insolvency is fully devolved 
(subject to 3 limited exceptions) the changes to the domestic legislation were 
included within the devolved S.S.I. 2019/94 together with those aspects of corporate 
insolvency which were fully devolved (company receivership).  
 
A separate and significant exercise was carried out to modernise the rules covering 
corporate insolvency for Scotland resulting in the 2018 Rules coming into force on 
6 April 2019. This was carried out by the Accountant in Bankruptcy (AiB) and the 
Scottish Government in conjunction with the UK Insolvency Service. Due to cross-
competency in the area of winding-up, a Scotland Act Order (S.I. 2018/174) was 
sought and passed through both the Scottish and UK Parliaments. This secured the 
mutual transfer of competence for the purposes of drafting the modernised 
insolvency rules and enabled the cross-competency area of winding up to be 
included in an SSI, to be laid in the Scottish Parliament. Future amendments would 
be possible through instruments laid in either the Scottish Parliament or UK 
Parliament, subject to the agreement of each administration. There has been good 
co-operation with the UK Insolvency Service on this work and the approach taken 
has been welcomed by the main stakeholders. 
 
The proposed amendments to corporate insolvency span reserved and devolved 
competency and while Article 25 touches on personal insolvency (which is devolved) 
it does not require further amendments to bankruptcy legislation in Scotland.  
 
Those changes which would amend the Principal Regulations are made to a UK 
Statutory Instrument. None of the proposed changes amend the Scottish Statutory 
Instrument, the Insolvency (EU Exit) (Scotland) (Amendment) Regulations 2019 
(S.S.I. 2019/94). 
 
Including devolved aspects of corporate insolvency in Scottish Regulations would 
add greatly to the complexity of the provisions. The Scottish Government therefore 
consider the most effective route in respect of EU elements that span both devolved 
and reserved competence in relation to the 2018 Rules is to deal with them, as 
before, in UK-wide regulations taken forward by UK Ministers (which will extend to 
Scotland anyway for wholly reserved aspects such as company administration).  
Such an approach would mean that the UK SI would cover the necessary aspects of 
corporate insolvency.   
 
The Scottish Government considers that this is an area in which it would be 
beneficial to take a consistent approach with the rest of the UK to remove doubts in 
areas which span reserved and devolved competence. 
 
Ministers consider that this approach makes sense for the mixed area of corporate 
insolvency and the provision related to Article 25 of the EU Regulation. 
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Intended laying date of SI 
 
2 September 2019 
 
If the Scottish Parliament will not have 28 days to scrutinise Scottish Minister’s 
proposal to consent, why not? 
 
Not applicable. 
 
Information about any time dependency associated with the proposal 
 
The timeline for the SI is being driven by the UK Government’s programmed laying 
date. 
 
Any significant financial implications? 
 
AiB and the Scottish Government do not consider that there will be any significant 
financial implications for the Scottish Government. However, it is considered that if 
the deficiencies are not addressed in this manner then cross border insolvency 
process will be more complex. This will result in more expensive and lengthier 
insolvency processes, increased court actions in multiple jurisdictions and ultimately 
far lower returns to the creditors involved. 
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Economy, Energy and Fair Work Committee 

21st Meeting, 2019 (Session 5), 18 June 2019 

Cover Note – Negative Instrument 

Background 

1. This paper sets out details of a negative instrument for consideration by the 
Committee. A note on the procedures is set out at annexe A.  

Electricity (Applications for Consent and Variation of Consent) (Fees) 
(Scotland) Regulations 2019 (2019/176) 

2. Scottish Ministers are responsible for determining applications for consent for 
onshore generating stations with installed capacity exceeding 50 MW and 
overhead power lines in Scotland.  

 
3. These Regulations update and replace the provisions of the Electricity 

(Applications for Consent) Regulations 1990 (as amended in 2005, 2006 and 
2013) which require fees for applications. The Regulations replace the previous 
fee structures and provide for increased fee levels for applications. 

 
4. In accordance with the Scottish Public Finance Manual, the Scottish Government 

adopts the principle that there should be full cost recovery for all public services. 
There has been a shortfall in cost recovery for a number of years which the 
Scottish Government states is now impeding its ability to resource the 
consenting functions. They say that increases to fees will maintain service 
delivery and support future improvement. 

 
5. The Scottish Government consulted on its proposals in spring last year.  

 
6. The Committee considered its approach to considering the Regulations at its 

meeting on 28 May, where it agreed to write to the Minister for Energy, 
Connectivity. The Committee sought clarity on: 

 how the proposed fees were arrived at and the reason why they would not 
fully cover the estimated costs; 

 the period the revised fees cover and when they will be revised again; 

 whether a system for future review has been put in place, and 

 how the proposed fees compare with those elsewhere in the UK. 
 

7. The Minister replied on 4 June. 

8. The policy note on the instrument provides more information on the policy 
objectives including consultation (attached at annexe B). 

9. The instrument was laid on 20 May 2019. The deadline for the Committee to 
consider the instrument is 18 June 2019.  

http://www.legislation.gov.uk/ssi/2019/176/contents/made
http://www.legislation.gov.uk/ssi/2019/176/contents/made
https://consult.gov.scot/energy-and-climate-change-directorate/power-lines-and-electricity-generating-stations/
https://parliament.scot/S5_EconomyJobsFairWork/Inquiries/20190528-Convener_to_MinECI.pdf
https://parliament.scot/S5_EconomyJobsFairWork/Inquiries/20190528-Convener_to_MinECI.pdf
https://parliament.scot/S5_EconomyJobsFairWork/Inquiries/20190604-Minister_ECI-Response.pdf
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10. The Delegated Powers and Law Reform Committee considered the instrument 
on 28 May and agreed that no points arose in relation to it.  

Committee Consideration  
 
11. The Committee is invited to consider and note the instrument.  
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Annexe A – Procedure for negative instruments 

Negative instruments 

Procedure 

1. There are several options for dealing with a negative instrument. Firstly, the 
Committee may be content simply to note the instrument and agree to make 
no recommendations on it. In such circumstances, the Committee is not 
required to report on negative instruments.   

2. However, the Committee could decide to report on the instrument and make 
recommendations to the Scottish Government.  The Scottish Government 
would be required to respond to such a report in the normal way (within 8 
weeks).  Such a response would therefore come after the regulations have 
come into force.  

3. It is also possible for a member to lodge a motion to annul an instrument.  The 
procedure for dealing with such motions is set out below. 

4. Any member, whether a member of the Committee or not, may lodge a motion 
to annul a negative instrument. Motions to annul should normally be lodged 
with the Chamber Desk within 40 days of the instrument being laid although, 
for practical reasons, an administrative deadline is given to ensure there is 
sufficient time after a motion has been lodged for it to be considered.  

5. The motion would then be considered by the Committee, which must then 
report its conclusions to the Parliament. Should the lead committee agree to a 
motion to annul, the Parliamentary Bureau must lodge a further motion to 
annul and schedule time in the Chamber for this to be debated. 
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Annexe B – Policy Note for The Electricity (Applications for Consent and 
Variation of Consent) (Fees) (Scotland) Regulations 2019 

POLICY NOTE 
 

The Electricity (Applications for Consent and Variation of Consent) (Fees) 
(Scotland) Regulations 2019 

 
SSI 2019/176 

 
The above instrument was made in exercise of the powers conferred by sections 
36(8), 36C(2) and 60(3) of, and paragraph 1(3) of Schedule 8 of the Electricity Act 
1989.  The instrument is subject to negative procedure. 
 
Purpose of the instrument 
To set the fees required to be paid on making applications to the Scottish Ministers 
under sections 36, 36C and 37 of the Electricity Act 1989. 
 

Policy Objectives Introduction  
  
The purpose of the Regulations is to update and replace the provisions of the 
Electricity (Applications for Consent) Regulations 1990 (as amended in 2005, 2006 
and 2013) which require fees for applications under sections 36 and 37 of the 
Electricity Act 1989 (“the Act”). The Regulations specify a range of fees to be paid on 
making applications to the Scottish Ministers under sections 36, 36C and 37 of the 
Act.   
  
The Scottish Public Finance Manual (“SPFM”) sets out the standard approach to 
setting charges for public services. Public service costs should, in general, be 
recovered in full; the reasoning, duration and level of any subsidy of such services 
should be decided and documented clearly. The SPFM also emphasises the 
importance of regular reviews, and if appropriate, revisions to the charging level. In 
cognisance of the SPFM, the Regulations will recover a greater proportion of the 
administrative cost associated with Electricity Act applications as is currently borne 
by the public exchequer.  

  
Key Changes  
  
The Regulations replace the previous fee structures, and provide for increased fee 
levels for applications made under sections 36 and 37 of the Act. The Regulations 
also introduce new fees for applications made under section 36C of the Act (variation 
of a consent granted under section 36).   
  
The Scottish Energy Strategy: The Future Of Energy In Scotland published in 2017 sets 
out the Scottish Government’s support for energy infrastructure including electricity 
generation and networks. The Scottish Government’s 2050 vision for energy in 
Scotland is a flourishing, competitive local and national energy sector, delivering 
secure, affordable, clean energy for Scotland's households, communities and 
businesses.  
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Consultation   
  
The Scottish Government consulted on proposals for revisions to fees and the 
introduction of new fees for variations, pre-application and scoping through the 
consultation entitled “Fees Charged for Applications under the Electricity Act 1989” 
between February and May 2018. Scottish Ministers revised their proposals after 
consideration of the comments received helped to inform the final decision and 
ensure the appropriate balance has been struck between the policy objectives of the 
Energy Strategy and the aims of public finance management given by the Scottish 
Public Finance Manual. The responses, analysis paper and a full list of those who 
responded and agreed to the release of information are available on the Scottish 
Government website at https://consult.gov.scot/energy-and-climate-
changedirectorate/power-lines-and-electricity-generating-stations/.  
  
Impact Assessments  
   
A screening process was undertaken to establish whether an Equality Impact 
Assessment (EQIA) was required, this found that no EQIA was required.   
  
Financial Effects   
   
The Scottish Government consulted on a draft partial Business and Regulatory 
Impact Assessment (BRIA) as part of its February 2018 consultation paper.  The 
partial BRIA concluded that some additional financial requirements would fall to 
developers. Amendments have been made to produce the final BRIA which reflects 
the final decision on fees to be implemented, based on responses received. The final 
BRIA, ISBN: 9781787815025, is available on the Scottish Government website at 
https://www.gov.scot/publications/feescharged-applications-under-electricity-act-
1989-final-business-regulatory-impactassessment/.   
  
  
Scottish Government  
Directorate for Energy and Climate Change  
May 2019  
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